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THE  COMPROMISE  BILL. 


IN  THE  SENATE  OF  THE  UNITED  STATES,  JUNE  14,^  1850. 


The  Senate  having  under  consideration  the  “Compromise  Bill”  reported 
by  the  Committee  of  Thirteen — Mr.  BERRIEN  said  : 

Mr.  President  :  I  have  some  brief  remarks  to  make  to  the  Senate,  on  the 
subject  now  under  consideration,  and  I  think  the  present  moment  as  appro¬ 
priate  as  any  which  may  occur.  The  motion  is  to  strike  out  the  whole  of 
the  thirty-ninth  section  of  the  bill.  Well,  sir,  whatever  may  be  the  effect  of  this 
measure  in  restoring  peace  and  that  harmony  of  feeling  which  is  so  desirable,  it 
is  quite  certain,  pass  it  in  any  form  you  please,  that  if  you  divest  it  of  the  provision 
which  is  contained  in  this  section,  so  far  from  aiding  in  the  restoration  of  har¬ 
mony  through  the  country,  its  result  must  be  to  promote  dissension,  to  furnish 
occasion  for  discussion,  to  produce  excited  and  angry  feelings,  and  in  the  event 
to  draw  into  question  the  powers  of  the  General  Government.  The  object  of 
this  bill  is  to  provide  governments  for  the  whole  of  the  Territories  acquired  from 
Mexico.  First,  it  is  proposed  to  accept  and  ad.mit  the  State  of  California,  as  a 
Slate,  with  the  boundaries  she  has  assumed  ;  second,  to  establish  the  Territory 
of  Utah,  taking  California  as  the  western  boundary  of  that  Territory,  and  as  its 
eastern  and  southern  boundary,  the  dividing  ridge  which  separates  the  waters 
that  flow  into  the  great  basin  from  those  that  fall  into  the  Colorado  and  the  Gulf 
of  California,  and  then  it  proposes  that  the  remaining  territory  acquired  by  the 
treaty  with  Mexico,  shall  constitute  the  Territory  of  New  Mexico.  What,  then, 
is  the  boundary  of  New  Mexico?  It  is  to  consist  of  the  remaining  territory  ac¬ 
quired  from  Mexico  ?  Is  it  the  territory  lying  entirely  west  of  the  Rio  Grande, 
leaving  the  claim  of  Texas  to  that  which  lies  cn  the  east  of  that  river  undisturbed, 
or  does  it  include  a  portion  of  what  was  also  formerly  New  Mexico,  lying  within 
the  boundaries  of  the  State  of  Texas  as  she  has  defined  them  for  herself?  We 
know  very  well  that  there  are  two  opposite  opinions  upon  this  subject,  enter¬ 
tained  and  maintained  by  different  portions  of  the  country,  and  by  different  mem¬ 
bers  of  the  Senate  and  House  of  Representatives,  which  are  equally  entitled  to 
respect  and  consideration.  How  then  is  this  Territory  of  New  Mexico  to  be  or¬ 
ganized  ?  Unless  its  boundaries  are  previously  ascertained,  and  unless  these 
are  determined'by  this  bill,  will  it  not  be  a  measure  calculated  to  produce  discord, 
instead  of  being,  as  it  is  intended  to  be,  a  bill  of  peace  ?  Is  it  for  the  purpose  of 
avoiding  this  result,  that  the  provision  contained  in  this  thirty-ninth  section  has 
been  inserted  by  the  Committee.  Texas  asserts  her  claim  to  all  the  territory 
lying  east  of  the  Rio  Grande  from  the  mouth  of  that  river  to  its  source.  A  con¬ 
siderable  portion  of  the  American  people  and  many  representatives  in  both 
branches  of  the  National  Legislature,  deny  her  title  to  that  extent,  asserting  that 
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it  is  limited  by  the  eastern  and  southern  boundary  of  New  Mexico,  if  not  by  the 
Nueces.  Now,  sir,  this  bill  proposes  a  mode  by  which  that  controversy  may  be 
settled  in  a  manner  which  is  consistent  with  the  constitutional  powers  of  the 
United  States,  and  which  will  certainly  be  consistent  with  the  rights  of  Texas, 
because  the  mode  of  settlement  is  made  to  depend  upon  her  assent.  The  inquiry 
then  is,  in  the  first  place,  what  are  the  rights  of  Texas  ?  and,  secondjy,  the  con¬ 
stitutional  powers  ot  the  United  States  to  authorize  the  settlement  of  the  conflict, 
ing  claims  of  Texas  and  the  United  States  in  the  mode  proposed  by  this  bill? 

If  the  Senate  will  indulge  me  for  a  brief  moment,  I  will  endeavor  to  maintain  the 
proposition  which  I  asserted  the  other  day,  in  the  hurried  remarks  I  made  when 
I  supposed  that  the  vote  was  about  to  be  taken.  I  do  not  assert  that  proposition  to 
be  undeniable,  because  it  has  been  denied,  and  that  with  no  small  degree  of  con¬ 
fidence  ;  but  I  do  hold  that  it  can  be  maintained  by  a  process  of  reasoning  which 
is  calculated  to  command  the  attention  of  the  Senate.  I  assert  the  validity  of  the 
title  of  Texas  from  the  mouth  of  the  Rio  Grande  to  its  source.  I  maintain  the 
constitutional  powef  of  this  Government  to  receive  from  Texas  a  cession  of  any 
portion  of  the  territory  which  she  claims,  and  which  the  United  States  also  claim, 
that  may  be  necessary  for  the  adjustment  of  this  boundary.  I  maintain  that  it  is 
in  the  power  of  the  United  States,  through  the  medium  of  her  courts — not  by  any 
legislative  acts — to  have  the  question  of  boundary  settled  between  herself  and 
Texas  ;  but  I  hold  that  the  mode  of  adjusting  this  boundary  which  will  most  con¬ 
duce  to  the  peace  and  harmony  of  the  country,  which  will  be  perfectly  consistent 
with  the  constitutional  powers  of  the  Congress  of  the  United  States,  and  at  the 
same  time  consistent  with,  and  calculated  to  advance,  every  principle  of  equity 
and  justice  in  behalf  of  the  claim  of  Texas,  is  the  identical  proposition  contained 
in  this  bill. 

Now  I  will,  in  the  first  place,  express  briefly  the  view  which  I  entertain  in 
regard  to  the  rights  of  Texas.  Some  days  since,  when  I  apprehended  that  this 
question  was  about  to  be  submitted  to  a  vote,  I  stated  briefly  my  view  upon  this 
subject,  referring  to  the  opinion  which  I  had  expressed  anterior  to  the  annexa¬ 
tion  of  Texas,  that  her  boundary  was  limited  by  the.  Nueces.  I  suggested  to 
the  Senate  that  this  question  was  now  presented  in  a  very  different  aspect  when 
the  United  States  and  Texas  were  parties  to  it,  from  that  which  it  exhibited  when 
it  was  a  matter  of  contest  between  Texas  and  Mexico,  from  whom  she  had  sepa¬ 
rated.  It  is  in  illustration  of  that  proposition  that  I  desire  to  occupy  the  atten¬ 
tion  of  the  Senate  for  a  few  moments. 

Texas,  in  convention,  anterior  to  her  annexation  to  the  United  States,  declared 
her  boundary.  In  this  she  performed  no  unusual  act.  Every  sovereign  State 
has  the  right — and  I  presume  most  sovereign  States  exercise  it — of  declaring 
their  legitimate  boundaries.  It  is  agreed  that  other  and  foreign  States,  whose 
interests  may  be  affected  by  the  boundaries  which  are  thus  asserted,  are  not 
bound  by  this  declaration.  It  is  very  certain  that  by  the  mere  act  of  declaring, 
in  the  Convention  of  1836,  that  her  boundary  extended  to  the  Rio  Grande, 
Texas  could  not  in  any  degree  affect  the  rights  of  Mexico.  Nevertheless,  it 
was  an  assertion  of  boundary  made  at  an  early  day,  anterior  to  her  annexation 
to  the  United  States ;  and  that  assertion — I  ask  that  it  may  be  observed — was 
not  confined  to  this  declaration  in  convention,  but  was  made  and  affirmed,* with 
arms  in  hand,  in  the  face  of  her  enemy,  after  the  battle  of  San  Jacinto.  It  was 
repeated  in  what  was  denominated  the  treaty  between  Texas  and  Santa  Anna, 
the  Mexican  commander-in-chief,  and  the  President  (though  not  the  acting  Presi¬ 
dent)  of  the  Republic  of  Mexico.  That  document  is  referred  to,  let  me  say  to 
the  Senate,  not  because  as  a  treaty  it  was  valid — for  its  invalidity  was  manifest 
on  its  face  ;  and  it  was,  moreover,  ascertained  by  the  fact  that  it  was  negotiated 
with  a  captive-general.  No,  sir;  it  is  referred  to  for  another  and  a  very  different 
but  important  purpose,  namely,  to  show  that  this  early  assertion  of  boundary  by 


3 


TPexas  was  not  limited  to  her  legislative  declaration;  that  it  was  made  Jlagrante 
bellOf  with  arms  in  her  hands,  and  in  the  presence  of  her  enemy.  This  was  in 
1836;  the  war  continued;  the  armistice  which  had  been  entered  into  by  Mexico 
and  Texas  was  suffered  to  expire';  and  their  hostHe  relations  were  of  course  re¬ 
established.  Such  was  the  state  of  things  when  Texas  was  incorporated  into 
this  Union- — adopted,  cumonere,  with  the  war  which  she  w'as  waging.  She  was 
then  a  sovereign  State,  having  separated  from  Mexico;  she  had  declared  her  in-  • 
dependence ;  had  manifested  her  capacity  to  make  good  that  declaration  by  force 
of  arms,  and  had  still  these  arms  in  the  hands  of  her  soldiery,  to  maintain  the 
independence  which  she  had  declared.  She  wa«  thus  armed  to  maintain  her  in¬ 
dependence,  not  within  this  limit  or  that^  or  within  any  limit  short  of  that  which^ 
hy  her  solemn  declaration  in  convention^  she  had  affirmed  to  he  her  boundary. 
Consider  this  question  in  regard  to  mere  matters  of  private  right — the  extent  of 
which  possession  is  evidence  of  title.  If  you  enter  into  a  possession  of  land 
without  title,  you  are  confined  to  the  actual  'possessionem,  and  to  such  por- 

tion  of  the  land  beyond  it,  as  may  be  absolutely  necessary  to  the  enjoyment  of 
that  which  you  occupy  ;  but  if  you  have  a  title  which  defines  your  boundaries, 
your  possession  is  co- extensive  with  the  limits  prescribed  by  that  title.  When, 
therefore,  Texas  was  engaged  in  a  war  with  Mexico  for  the  establishment  of 
her  independence,  it  was  lor  the  establishment  of  that  independence  in  and 
throughout  the  limits  of  the  boundary  which  she  had  declared.  Mexico,  indeed, 
was  not  concluded  by  that  declaration  ;  but  all  other  States  dealing  with  Texas, 
were  bound  to  take  notice  that  this  was  the  extent  of  territory  for  which  she 
was  contending.  The  United  States  were  especially  bound  to  take  notice  of 
the  limits  she  had  assigned  to  her  territory,  and  did  take  notice  of  it.  They 
proposed  to  incorporte  Texas  into  this  Union.  By  the  act  of  incorporation  she 
would  be  divested  of  the  power  to  obtain  from  Mexico,  either  by  force  or  by 
negotiation,  an  acknowledgment  of  her  boundary.  She  stood  at  the  moment 
of  annexation  with  arms  in  her  hands,  and  had  proved,  in  the  progress  of  that 
•  contest,  her  capacity  to  use  them  efficiently  against  her  enemy.  I  sudpose  no 
one  will  doubt  the  ability  of  Texas  to  have  prosecuted  her  contest  with  Mexico 
to  a  successful  result.  It  would  be  doing  injustice  to  the  gallantry  of  her  peo¬ 
ple,  to  the  recorded  history  of  their  struggles  in  that  contest,  to  express  a  doubt 
upon  this  question.  But,  whatever  opinion  may  be  entertained  on  tha^  subject, 
this  is  certain,  (and  it  is  sufficient  for  the  purpose  of  this  argument,)  she  was 
engaged,  with  arms  in  her  hands,  in  the  assertion  of  her  right  to  the  whole 
territory  which  she  now  claims,  and  with  notice  to  the  United  States  of  the 
extent  of  her  claim.  , 

Texas  was  thus  incorporated  into  this  Union,  not,  as  has  been  suggested,  with 
a  guaranty  of  her  limits  by  the  United  States.  This  Government  was  aware 
that  the  annexation  of  Texas  would  be  considered  by  Mexico  as  an  unfriendly 
act,  and  was  therefore  desirous  to  accomplish  it  in  such  a  manner  as  would  be 
least  offensive  to  that  Republic.  We  did  not,  consequently,  agree,  in  the  reso¬ 
lution  of  annexation,  to  guaranty  the  boundaries  which  Texas  had  asserted  in 
the  various  modes  which  I  have  adverted  to,  but  we  stipulated  to  receive  her 
with  her  rightful  boundaries,  and  reserved  to  ourselves  the  right  to  determine 
those  boundaries  hy  a  negotiation  with  Mexico;  thus  showing  that  we  had  notice 
of  her  claim  of  boundary. 

Sir,  the  reservation  of  that  right,  and  of  that  right  only,  excludes  the  exercise 
by  the  United  Slates  of  any  right  not  included  in  that  reservation.  I  desire  to 
ask  if,  without  such  reservation,  Texas  had  been  admitted  into  this  Union,  with 
the  declaration  upon  her  statute-book  that  her  boundary  extended  to  the  Rio 
Grande,  whether  that  would  not  have  been  held  as  her  proper  boundary  ?  and 
whether,  by  force  of  the  resolution  of  annexation,  we  would  not  have  been 
bound  to  guaranty  that  boundary  in  its  fullest  extent  ?  How  have  we  escaped. 
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from  that  liability?  The  answer  is,  by  the  reservation  of  the  right  to  negotiate 
with  Mexico  in  regard  to  this  boundary. 

Now,  let  us  consider  how  this  power  has  been  exercised  which  we  had  thus 
reserved  to  ourselves.  We  did  endeavor  to  enter  into  a  negotiation  with  Mexi¬ 
co.  A  minister  plenipotentiary,  Mr.  Slidell,  was  dispatched  to  that  Republic. 
The  Mexican  Government  refused  to  receive  him,  and  the  negotiation  failed. 
What  was  our  condition  then?  The  answer  is,  simply,  that  the  United  States’ 
was  functus  officio  as  to  the  power  she  had  reserved.  It  was  dependant  upon 
the  consent  of  Mexico,  and  that  was  withheld.  We  had  attempted  to  exercise 
this  reserved  power,  and  had  failed.  The  resolution  of  annexation  was  then 
divested  of  that  condition,  and  the  obligation  of  the  United  States,  under  the 
constitution,  to  protect  Texas,  as  one  of  the  States  of  this  Union,  to  the  full  ex¬ 
tent  of  her  asserted  boundary,  became  single  and  absolute.  But,  sir,  we  did' 
not  stop  here.  When  it  was  ascertained  that  Mexico  was  unwilling  to  enter 
into  a  negotiation  with  us  for  the  purpose  of  settling  this  boundary,  we  marched 
an  army  into  the  disputed  territory,  to  settle  the  question  by  force  of  arms. 

The  Congress  of  the  United  States,  in  consequence  ot  certain  occurrences  orr 
the  banks  of  the  lower  Rio  Grande,  proceeded  to  declare  war  against  Mexico, 
We  proclaimed  that  Mexico  had  brought  on  that  war,  and  recognised  the  allega¬ 
tion  of  the  President  that  American  blood  had  been  shed  upon  American  soil. 
Now,  I  desire  to  ask  by  what  right  did  we  occupy  the  country  between  the 
Nueces  and  the  Rio  Grande,  if  it  was  not  a  part  of  the  State  of  Texas?  The 
United  States  never  pretended  to  claim  the  country  between  those  rivers.  It 
was  the  claim  of  Texas  which  we  asserted  ;  and  it  was  American  ground^  in 
the  view  of  this  Government,  because,  and  only  because  it  was  part  of  the  State 
of  Texas,  one  of  the  States  of  this  Union.  I  repeat,  that  when  the  power 
which  we  had  reserved  to  ourselves  to  settle  this  boundary  by  negotiation  had 
failed,  this  Government,  recognising  its  obligations  to  Texas  as  one  or  the  States 
of  this  Union — its  constitutional  obligation  to  defend  her — proceeded  to  settle  it 
by  force,  liy  the  immediate  occupation  of  a  portion  of  the  territory  which  was 
in  contest,  and  by  a  declaration  of  war  against  Mexico  for  acts  of  aggression 
committed  upon  that  territory,  alleging  it  to  be  American  soil.  The  war  was 
entered  into  then  in  affirmance  of  the  rights  of  Texas.  The  United  States  made 
no  claim  to  the  possession  of  that  territor}’,  except  in  her  right.  For  its  mainte¬ 
nance  the  war  was  entered  upon,  and  prosecuted  to  a  successful  result  by  our 
arms,  in  a  struggle  in  which  Texas  bore  her  share  as  one  of  the  United  States. 

By  the  incorporation  of  'Pexas  into  the  Union  we  had  deprived  her  of  the 
means  of  asserting  her  own  rights,  and  had  ourselves  undertaken  to  assert  and 
to  mainta'n  them.  It  was  the  constitutional  duty  which  we  owed  to  her  as  one 
of  the  States  of  this  Union.  And  now,  can  it  be,  when  we  have  thus  divested 
her  of  the  sword,  and  of  the  privilege  of  negotiation,  when  we  have  assumed 
them  both  to  ourselves,  when  we  have  exercised  them  both  in  the  assertion  of 
her  rights,  at  the  termination  of  such  a  contest,  can  we  look  the  civilized  world 
in  the  face,  and  claim  for  ourselves  that  which  we  have  been  battling  for  as  the 
right  of  one  of  the  States  of  the  Union.  I  put  this  question  to  the  consideration 
of  gentlemen  who  deny  the  right  of  Texas.  Suppose  Mr.  Slidell  had  been  re¬ 
ceived,  and  had  negotiated  a  treaty,  by  which  Texas  had  been  limited  to  the 
Nueces ;  if  ratified  by  us,  Texas  would  have  been  bound  by  it,  for  she  had  au- 
thorized  this  Government  to  settle  her  boundaries  by  negotiation  with  Mexico. 
Suppose,  now,  that  he  had  negotiated  a  treaty  by  which  it  had  been  declared 
that  the  Rio  Grande,  from  its  mouth  to  its  source,  was  the  boundary  of  the 
United  States,  to  whose  benefit  would  the  territory  thus  acquired  have  enured? 
Certainly  the  United  States,  acting  in  virtue  of  the  power  which  was  reserved 
to  them  to  settle  the  boundaries  of  Texas  by  negotiation  with  Mexico,  when 
they  had  in  the  course  of  that  negotiation  acquired  the  territory  which  Texas 
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had  claimed,  could  have  had  no  pretence  whatever  to  claim  for  themselves  the 
territory  thus  acquired.  If  the  treaty  had  circumscribed  the  boundary  of  Texas, 
she  would  have  been  forced  to  submit  to  it.  Surely,  when  territory  was  obtained 
co-extensive  with  her  claim,  sh-e  was  entitled  to  the  benefit  of  it.  It  seerns  lo 
me,  sir,  that  this  is  a  proposition  which  cannot  be  contested,  that  if  this  territory 
had  been  acquired  by  a  negotiation  between  Mr.  Slidell  and  the  Mexican  Gov- 
-ernment  anterior  to  the  war,  as  that  negotiation  was  entered  upon  in  virtue  of 
the  power  reserved  to  the  United  States  in  the  articles  of  annexation  to  settle 
the  boundaries  of  Texas,  it  seems  to  me  unquestionable  that  whatever  territory 
w^as  so  acquired  would  have  been  acquired  as  a  part  of  the  territory  of  that  State. 
Otherwise  Texas  was  liable  to  lose,  but  could  by  no  possibility  gain  any  thing. 
If  her  claim  was  yielded  to  Mexico,  she  would  lose  it ;  if  it  was  yielded  by  Mex- 
ico,  the  United  States,  not  Texas,  would  gain  it.  I  think,  then,  it  will  not  be 
denied  that  if  Mr.  Slidell  had  succeeded  in  negotiating  a  treaty  by  which  the 
boundary  of  the  United  States  had  been  extended  to  the  Rio  Grande,  the  terri¬ 
tory  acquired  would  have  enured  to  the  benefit  of  Texas;  and  if  this  be  admitted, 
I  advance  one  step  further,  and  ask  in  what  consists  the  difference  between  the 
acquisition  of  territory  made  in  pursuance  of  the  power  reserved  by  the  articles 
of  annexation,  and  territory. acquired  by  treaty  at  the  termination  of  a  war  en¬ 
tered  into  in  the  assertion  of  the  rights  of  Texas?  The  United  States,  I  re¬ 
peat,  had  no  claim  to  the  territory  of  Mexico;  they  made  none,  except  as  they 
were  the  representatives  of  the  State  of  Texas.  They  determined  to  settle  the 
question  W'hich  Mexico  refused  to  adjust  by  negotiation,  and  to  settle, it  by  f()rce. 
They  occupied  the  disputed  territory,  they  invaded  Mexico,  they  compelled  her 
to  concede  not  only  the  territory  which  was  claimed  by  Texas,  but  a  large  addi¬ 
tional  extent.  Can  this  vary  the  rights  of  the  parties? 

I  advance,  then,  another  step  in  this  inquiry.  If  this  territory,  having  been 
acquired  by  treaty  anterior  to  the  war,  would  have  enured  to  the  benefit  of 
Texas,  which  must  be  admitted  ;  if  there  is  no  diflference  between  territory  so 
acquired  by  treaty,  and  territory  acquired  by  treaty  at  the  termination  of  a  war 
prosecuted  in  affirmance  of  her  rights,  which  it  will  be  difficult  to  deny,  then  I 
ask  if  that  question  can  be  in  the  slightest  degree  affected  by  the  fact  that  the 
United  States  acquired  by  that  treaty,  not  only  the  territory  which  was  claimed 
by  Texas,  but  additional  territory  in  juxtaposition  to  it  ?  That  is  the  whole  extent 
of  the  controversy.  If  your  acquisition  of  territory  had  been  limited  to  ihe  Rio 
Grande,  and  that  acquisition  had  been  made  by  treaty,  either  before,  or  after  the 
war,  it  would  have  been  palpable  that  it  was  the  territory  of  Texas,  the  bound¬ 
ary  of  Texas,  which  was  established  in  establishing  the  boundary  of  the  United 
States.  Can  it  change  the  inevitable  conclusion  resulting  from  this  fact,  that 
you  have  acquired  an  additional  territory,  for  which  you  have  paid  a  considera¬ 
tion,  and  which  you  have  acquired,  not  in  assertion  of  the  rights  of  Texas,  but 
under  the  influence  of  your  own  desire  to  extend  your  territory  to  the  Pacific, 
and  for  which  you  gave  a  consideration  which  Mexico  deemed  an  equivalent? 
I  think  not.  Judge  if  I  think  rightly. 

I  hope,  then,  Mr.  President,  that,  as  regards  the  territory  east  of  the  Rio 
Grande,  I  have  succeeded  in  showing  that,  wdiether  it  had  been  acquired  by 
treaty  before  or  after  the  war,  by  itself  or  in  connexion  with  other  territory,  so 
far  as  it  was  within  the  limits  of  Texas,  as  these  were  asserted  by  her  act  of 
boundary  of  1836,  which  were  known  to  the  United  States,  and  which  Texas 
continued  to  declare  up  to  the  time  when  she  was  incorporated  into  this  Union,  it 
must  enure  to  the  benefit  of  Texas,  while  all  that  time  is  west  of  it  is,  of  course, 
the  property  of  the  United  States 

But  the  argument  is  not  permitted  to  stop  here.  I  referred  the  other  day,  as 
analagous  to  the  present  case,  to  the  treaty  which  ascertained  the  northeastern 
boundary,  to  show  that  the  principle  for  which  I  am  contending  was  practically 


illustrated  and  enforced  in  that  treaty.  That  treaty  established  a  conventional 
line  between  Great  Britain  and  the  United  States,  the  result  of  which  was  to 
throw  into  the  United  States  a  portion  of  territory  which  had  been  occupied  by 
the  subjects  of  Great  Britian,  and  to- throw  on  the  other  side  of  the  line,  a  portion 
of  territory  claimed  by  the  United  Stales.  In  that  case  the  territory  which  was 
established  to  be  within  the  limits  of  the  United  States  was  dee^ned  and  held  to 
have  been  acquired,  not  by  the  United  States,  for  their  own  benefit,  but  for  the 
benefit  of  Massachusetts  and  Maine,  whose  boundaries  were  determined  in  deter¬ 
mining  those  of  the  United  States.  The  Senator  from  New  Jersey,  (Mr.  Day- 
ton,)  however,  contends  that  there  is  a  want  of  that  analogy  which  I  asserted 
between  those  cases,  and  in  these  two  particulars.  He  says,  1.  That  the  boun¬ 
dary  of  the  State  of  Massachusetts  was  determined  by  the  treaty  of  1783.  2.  That 

Maine  and  Massachusetts  were  parlies  to  the  treaty  of  1842,  whereas  Texas  was 
not  a  party  to  the  treaty  between  Mexico  and  the  IJnited  States.  Mr.  President, 
in  ascertaining  the  analogy  between  any  two  propositions,  you  are  to  inquire  what 
are  the  essential  elements  of  that  which  you  propose  to  compare  with  another. 
Now,  what  is  essential  in  this  case  to  prove  the  analogy  which  I  contend  for  ?  Sir, 
it  is  this  :  it  should  appear,  first,  that  territory  which  was  within  the  asserted  boun¬ 
daries  of  a  State  of  this  Union  had  been  acquired  by  the  United  States  by  treaty  with 
a  foreign  Power  ;  and,  secondly,  that  that  territory,  so  within  the  asserted  limits  of 
such  State,  and  so  acquired  by  a  treaty  with  a  foreign  Power,  had  been  held  to 
have  been  acquired,  not  for  the  benefit  of  the  United  States,  but  for  the  benefit  of 
the  individual  State.  Now,  sir,  in  all  of  these  particulars,  I  maintain  that  the 
analogy  is  perfect.  The  boundary  of  the  State  of  Massachusetts  was  ascertained 
by  the  treaty  of  1783  between  Great  Britain  and  the  United  States,  because  that 
was  the  limit  of  the  United  States  in  that  direction.  The  boundary  of  Texas, 
the  limit  of  the  United  States  in  another  direction,  was  ascertained  by  the  treaty 
of  Guadalupe  Hidalgo,  in  the  same  manner  as  the  boundary  of  Massachusetts  was 
determined  by  the  treaty  of  peace  with  Great  Britian.  In  each  ease,  it  was  the 
boundary  of  the  United  States  which  was  stipulated  by  treaty.  The  treaty  of 
1783  did  not  propose  to  designate  the  northeastern  boundary  of  Massachusetts, 
but  the  boundary  between  the  United  States  and  Great  Britain.  And,  forasmuch 
as  Massachusetts  claimed  to  that  boundary  of  the  United  States,  therefore  what 
was  acquired  by  the  treaty  was  held  to  be  acquired  for  the  people  of  Massachu¬ 
setts,  and  afterwards  of  Maine,  which  had  been  a  part  of  that  State. 

So  in  the  treaty  of  Guadalupe  Hidalgo,  the  boundary  which  it  establishes  is 
the  boundary  between  the  republic  of  Mexico  and  the  United  States  ;  and  the 
territory  which  is  acquired,  or  that  portion  which  is  east  of  the  boundary  so  de¬ 
termined,  must  enure  to  the  benefit  ofTexas,  because  Texas  was  a  State  of  this 
Union  bordering  upon  that  boundary,  and  claiming  to  it — the  extreme  western 
or  southwestern  States  of  this  Union.  The  cases,  therefore,  in  these  particulars, 
are  perfectly  analogous. 

Again  :  for  the  purpose  of  denying  this  analogy,  it  is  said  that  Texas  was  never 
in  possession  of  that  territory  ;  that  it  was  in  the  possession  of  Mexicans,  its  in¬ 
habitants  acknowledging  no  allegiance  to  Texas,  but  to  the  Mexican  Govern¬ 
ment.  Now,  sir,  to  show  how  perfect  the  analogy  is,  wil  ISenators  direct  their 
attention  to  the  Madawaska  settlement,  thrown  within  the  limits  of  the  United 
States  by  the  treaty  with  Great  Britain  of  1842  ?  This  was  a  British  settlement^ 
of  which  neither  Maine  nor  Massachusetts  had  possession.  And  yet  when  it 
was  acquired,  by  falling  south  and  west  of  this  conventional  line,  it  was  adjudged 
to  enure  to  the  benefit  of  a  State  which  had  never  been  in  possession  of  it.  The 
analogy,  therefore,  in  this  particular,  is  also  perfect. 

Again  :  it  is  said  that  Maine  and  Massachusetts  were  parties  to  the  treaty  be¬ 
tween  the  United  States  and  Great  Britain,  but  that  Texas  was  no  party  to  the 
treaty  of  Guadalupe.  The  Senator  from  New  Jersey  explains  to  me  what  1  am 


7 


perfectly  willing  to  accept  as  an  explanation,  that,  by  contending  that  they  were 
parties^ to  this  freaty,  he  did  not  mean  to  say  that  they  were  formal  parties,  but 
by  virtue  of  the  agreement  that  they  were  to  receive  the  benefit  of  this  portion 
of  the  treaty. 

Mr.  Dayton.  The  idea  that  I  suggested  was  this.  The  analogy  failed  in 
that  particular,  because  in  this  negotiation  of  the  northeastern  boundary,  not 
only  the  United  States  and  <Treat  Britain  were  parties,  but  Maine  and  Massa¬ 
chusetts  also,  by  the  condition  that  they  were  to  receive  the  benefit  of  the  land 
falling  within  the  line.  It  was  not  therefore  the  operation  of  any  principle,  but 
the  special  agreement  in  that  given  case. 

Mr.  Berrien.  I  am  perfectly  willing  to  receive  the  explanation  of  the  gen¬ 
tleman  from  New  Jersey.  But  he  will  find,  I  think,  upon  a  moment’s  reflection, 
that  it  does  not  at  all  interfere  with  the  analogy  existing  between  the  two  cases. 
He  did  not  intend  to  contend  that  they  were  parties  in  the  strict  sense  of  the 
term,  but  that  they  were  entitled  to  certain  benefits  to  be  derived  from  that  treaty, 
in  consideration  of  which  they  assented  to  it.  Now,  sir,  I  reply  that  they  were 
not  necessarily  parties  to  the  treaty — that  their  assent  was  not  essential  to  its 
validity.  If  you  will  advert  to  the  message  of  the  President  of  the  United  States 
accompanying  the  transmission  of  that  treaty  to  the  Senate,  you  will  find  it  stated 
that  these  commissioners  on  the  part  of  Maine  and  Massachusetts  were  invited 
to  attend  here — not  because  it  was  essential  to  the  conclusion  of  the  treaty  that 
they  should  assent  to  it,  but  it  was  thought  proper  to  invite  them  from  the  interest 
that  their  respective  Stales  had  in  the  result  of  the  treaty.  For  I  presume  that 
it  is  not  to  be  contended  that  a  Government  like  this,  invested  by  the  Constitu¬ 
tion  \^ith  the  treaty-making  power,  is  not  competent  to  exercise  that  power,  at 
least  so  far  as  it  may  be  necessary  for  the  settlement  of  its  own  boundaries,  irre¬ 
spective  of  the  assent  of  any  State  whose  rights  may  be  affected  by  it. 

I  do  not  contend  that  the  United  States  can,  by  treaty,  go  within  the  limits  of 
a  State,  and  cede  a  portion  of  that  State  to  a  foreign  Power.  But  I  do  contend 
that  the  United  States,  in  the  exercise  of  the  treaty-making  power,  is  competent 
to  settle  the  boundary  between  ourselves  and  any  foreign  Power,  is  armed  with 
full  authority  to  do  so,  by  the  constitutional  grant  of  that  power,  and  is  not  de¬ 
pendant  in  its  exercise  upon  the  will  of  any  State  whose  limits  may  be  affected 
by  it.  Thus  the  Slates  of  Maine  and  Massachusetts  were  not  strict  and  formal 
parties  to  this  instrument — nay,  they  were  not  necessary  parties  to  it,  in  any  form 
whatever.  The  benefit  which  they  derived  from  it  resulted  from  the  fact  that  a 
portion  of  the  territory  acquired  fell  within  their  limits.  Their  assent,  though  it 
was  properly  sought  for,  and  was  a  just  deference  to  the  spirit  of  our  institutions, 
a  proper  respect  to  the  rights  of  two  sovereign  States  of  this  Union,  was  cer¬ 
tainly  not  essential  to  the  conclusion  or  validity  of  the  treaty.  There  was  a 
particular  propriety  in  the  invitation,  and  why  ?  Because  the  United  States,  hav¬ 
ing  endeavored  upon  several  occasions  to  trace  out  the  actual  line  which  was 
stipulated  by  the  treaty  of  ’83,  but  having  failed  to  accomplish  it,  had  come  to  the 
determination,  after  these  failures,  to  establish  a  conventional  line  which  should 
serve  in  lieu,  and  instead  of  the  line  of  the  treaty  of  ’83.  As  this  conventional 
line  might  then  interfere  with  the  territory  of  the  coterminous  States,  there  was 
a  fitness  and  propriety  in  obtaining  the  assent  of  those  States  to  the  treaty  which 
determined  it.  This  consideration  led  to  the  invitation  of  Maine  and  Massachu- 
setts  to  partake,  not  in  the  conclusion  of  the  treaty,  but  in  preliminary  consulta¬ 
tions  with  our  minister,  by  whom  it  was  negotiated. 

Mr.  President,  if  Senators  will  turn  their  attention  for  a  moment  to  the  treaty 
of  Oaudalupe  and  its  results,  as  they  affected  the  interests  of  Texas,  they  will 
perceive  that  there  was  no  occasion  for  inviting  that  State  to  be  a  party  to  this 
treaty,  either  formally,  or  in  such  preliminary  consultations  as  were  participated 
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in  by  the  States  of  Maine  and  Massachusetts.  Those  States  were  divested  of  a 
portion  of  their  territory  by  this  conventional  line,  and  were  therefore  invited  to 
attend,  and  consulted  with  in  the  progress  of  the  negotiation.  By  the  treaty  of 
Gaudalupe  Hidalgo,  Texas  acquired  the  whole  territory  for  which  she  contended. 
It  took  nothing  from  her ;  it  secured  all  that  she  claimed.  The  Rio  Grande 
was  determined  to  be  the  boundary  between  the  United  States  and  Mexico,  and, 
inasmuch  as  Texas  was  hot  to  suffer  loss  in  consequence  of  that  treaty,  the  con¬ 
siderations  which  induced  the  invitation  by  the  commissioners  of  Massachusetts 
and  Maine,  did  not  exist  in  her  case.  It  is  obvious,  then,  sir,  the  argument  of 
the  Senator  from  New  Jersey  to  the  contrary  notwithstanding,  that  these  two 
cases  run  together — quatubr  pedihus — that  the  analogy  is  perfect ;  that  in  both 
cases  we  acquired  territory  falling  within  the  limits  claimed  by  a  particular 
State,  and  by  universal  consent ;  and  by  the  direct  effect  and  operation  of  that 
treaty,  that  territory  has  been  assigned  to  the  States  within  whose  limits  it  fell, 
although  they  had  never  before  been  in  possession  of  it.  I  submit  to  the  Senate, 
therefore,  that  I  have  established  the  analogy  for  which  I  contended. 

But  that  is  not  the  only  objection  to  the  claim  of  Texas.  It  is  said  that  she 
did  not  persevere  in  the  assertion  of  her  claim.  She  made  it  in  ’36,  in  the  man¬ 
ner  of  which  I  have  spoken,  and  the  Senator  from  New  Jersey  says  that  no  re¬ 
presentative  w’^a®  assigned  to  that  portion  of  Texas — no  member  from  New  Mex¬ 
ico  took  his  seat  in  the  Convention  which  declared  the  sovereignty  of  that  State. 
Sir,  the  reason  is  obvious.  That  portion  of  her  territory  w^as  not  then  under  her 
control.  Mexico  was  in  possession  of  it,  and  claimed  it  as  her  own,  and  the  laws 
of  Texas  were  not  extended  to  it.  There  is  no  novelty  in  this  thing.  The  Uni¬ 
ted  States,  powerful  as  they  are  when  compared  with  Texas,  have  been  compel¬ 
led  to  recognize  the  principle,  that  the  territory  of  a  State  when  in  possc^ssion  of 
a  foreign  Power  is  not  subject  to  its  laws.  It  has  been  so  decided  in  the  State 
courts,  and  in  the  courts  of  the  United  States.  The  Senator  from  New  Jersey 
and  myself  have  agreed  to  lay  aside  our  judicial  titles.  I  trust  we  have  not  parted 
entirely  with  our  professional  recollections.  The  Senator  from  New  Jersey,  I 
am  sure,  has  not.  In  the  meridian  of  life  and  actively  engaged  in  professional 
pursuits,  the  principles  of  his  profession  are  vividly  present  to  his  mind. 
With  me,  the  recollections  of  an  earlier  day  are  I  hope  not  entirely  effaced.  The 
territory  within  the  limits  of  one  of  the  States  of  this  Union,  when  by  the  occu¬ 
pation  of  a  foreign  force,  it  was  withdrawn  from  the  jurisdiction  of  that  State,  was 
held  to  be  no  longer  within  the  scope  of  the  operation  of  its  laws.  During  the  war 
of  the  Revolution,  a  portion  of  the  State  of  New  York  was  for  a  considerable  time 
in  the  occupation  of  the  British  forces.  It  was  decided  by  the  Supreme  Court  of 
that  State,  that  the  statute  of  limitations  did  not  operate  against  a  person  who  re¬ 
mained  within  that  portion  of  the  State  which  was  occupied  by  the  enemy.  A 
more  recent  case  will  be  recollected.  Castine,  (Me.)  during  the  war  of  1812— 
’15,  fell  into  the  possession  of  the  enemy  and  continued  so  for  some  time.  Upon 
the  re-occupation  of  that  place  by  the  United  States,  an  attempt  was  made  to  en¬ 
force  the  payment  of  duties  for  goods  which  were  imported  while  the  place  was 
in  possession  of  the  enemy.  That  pretension  was  repudiated  by  the  Supreme 
Court  of  the  United  States.  It  constituted,  to  be  sure,  they  said,  a  part  of  the 
United  States,  but  for  the  time  it  was  withdrawn  from  their  jurisdiction,  and  was^ 
not  within  the  scope  and  operation  of  the  duty  acts.  I  refer  to  this  last  case  par¬ 
ticularly,  for  the  purpose  of  relieving  the  claim  of  Texas  from  the  objection  which 
w^as  founded  upon  the  fact  that  we  had  a  consulate  at  Santa  Fe,  and  that  the 
privilege  of  drawback  had  been  allowed  for  goods  exported  there.  Mr.  Presi¬ 
dent,  this  proves  nothing  inconsistent  with  the  claim  of  Texas.  You  had  a  con¬ 
sul  or  commercial  agent  at  Santa  Fe,  and  authorized  this  allowance  of  drawback 
before  Texas  was  annexed  to  the  United  States,  and  you  continued  them  both> 
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because  your  citizens  who  traded  there  required  consular  protection,  and  the 
goods  which  were  exported  there,  not  Vjeing  consumed  by  our  own  citizens,  or 
wdthin  the  sphere  of  the  op^eration  of  our  laws,  were  not  liable  for  the  payment 
of  duties.  Then,  sir,  as  I  apprehend,  this  question  stands  upon  the  original  foot¬ 
ing  on  which  I  have  placed  it ;  that  is,  that  the  United  States  have  acquired  that 
territory  in  the  assertion  of  the  rights  of  Texas,  and  that  she  has  done  no  act  to 
forfeit  her  claim  to  it. 

The  next  question  which  presents  itself  is,  what  disposition  shall  be  made  of 
it  ?  We  are  proposing  to  provide  governments  for  the  whole  of  the  territory 
which  we  have  acquired  from  Mexico.  California  assumes  to  prescribe  her  own 
limits  ;  Utah  is  to  have  limits  which  you  determine  for  her  ;  and  then  the  residue 
is  to  constitute  the  Territory  of  New  Mexico.  What  is  that  residue  ?  It  is  the 
boundary  of  the  Rio  Grande  from  its  mouth  to  its  source,  according  to  the  opinions 
of  some  ;  while,  according  to  others,  whose  opinions  I  am  bound  to  hold  in  re¬ 
spect,  and  which  the  country  cannot  perhaps  safely  disregard,  it  is  restricted 
within  much  narrower  limits.  There  is,  then,  a  vexed  question  which  you  are 
leaving  open  for  future  controversy  between  the  United  States  and  Texas,  or  be¬ 
tween  Texas  and  New  Mexico,  if  you  strike  out  the  39th  section  of  this  bill. 
How  can  that  question  be  decided  ?  It  may  be  settled  by  the  Supreme  Court  of 
the  United  States  ;  by  negotiation,  in  the  manner  provided  for  in  this  bill ;  or 
without  the  intervention  of  the  courts  of  the  United  States,  and  without  the 
amicable  settlement  which  is  proposed  by  it ;  you  may  leave  it  to  be  settled  by 
forcing  upon  the  Executive  department  the  necessity  (in  behalf  of  New  Mexico, 
or  rather  in  the  assertion  of  the  right  of  domain  of  this  Government)  of  resisting 
the  claim  which  Texas  may  assert,  by  such  force  as  may  be  necessary  to  main- 
tain  the  claim  of  the  United  States. 

These  are  the  various  modes  in  which  this  controversy  can  be  determined.  It 
may  be  determined  by  reference  to  the  Supreme  Court  of  the  United  States.  You 
may  refer  it  to  that  tribunal  to-morrow,  if  you  w^ill.  I  do  not  consider  it  neces¬ 
sary  to  await  the  admission  of  New  Mexico  as  a  State,  for  I  do  not  concur  in 
the  opinion  that  two  States  must  be  parties  to  a  controversy  of  this  sort  before 
the  Supreme  Court.  I  do  not  understand  that  opinion  to  be  given  by  the  Chief 
Magistrate  in  the  message  which  is  before  us.  That  is  suggested  as  a  mode  by 
which  this  controversy  may  be  settled  ;  but,  if  it  was  designed  to  intimate  that  it 
is  the  only  mode  by  which  it  could  be  judicially  determined,  I  must  respectfully 
dissent  from  such  an  opinion.  Sir,  the  United  States  may  go  into  the  Supreme 
Court  by  a  bill  filed  against  any  State  of  this  Union,  for  the  purpose  of  settling 
a  question  of  boundary.  I  confess  I  have  heard  with  surprise  the  expression  of 
a  doubt  upon  this  subject.  Why  the  Supreme  Court  of  the  United  States  have 
long  since  decided  what  one  would  think  that  common  sense  would  have  render- 
ed  obvious,  that  the  judicial  power  of  a  Government  must  be  commensurate  with 
its  legislative  power;  that  whenever  there  is  a  power  to  make  laws  in  a  free  gov¬ 
ernment,  there  must  be  a  power  to  interpret  them  ?  whenever  there  is  an  obliga¬ 
tion  imposed  to  see  that  laws  are  executed,  there  must  be  a  means  provided  by 
which  the  person  charged  with  that  duty  can  have  those  laws  interpreted.  It 
would  be  a  most  singular  state  of  things  if  a  Government  were  denied  the  pri¬ 
vilege  of  going  into  its  ow/i  courts  for  the  purpose  of  having  its  own  laws  inter¬ 
preted  ;  and  yet  that  is  the  denial  which  is  involved  in  the  doubt  expressed  in 
this  case.  But  the  constitution  has  left  this  matter  without  a  doubt.  It  declares 
that  the  judiciary  power  of  the  United  States  shall  extend  to  controversies  in 
which  the  United  States  are  a  party.  Now,  in  a  bill  filed  by  the  United  States 
against  any  one  of  the  States  of  this  Union,  this  requisite  is  complied  with. 
There  would  be  a  controversy  to  which  the  United  States  would  be  a  party. 
That  ascertains  that  the  judicial  power  embraces  it.  If  the  controversy  be  with 
an  individual,  the  United  States  wmuld  go  into  the  subordinate  courts,  and  the  ju- 
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risdiction  of  the  Supreme  Court  would  be  appellate.  But  the  constitution  declares 
further,  that  when  a  State  is  a  party,  the  Supreme  Court  shall  have  original  ju¬ 
risdiction.  Now,  put  these  two  clauses  of  the  constitution  together.  The  judi¬ 
cial  powers  of  the  United  States  shall  extend  to  controversies  in  which  the  United 
States  is  a  party,  and  the  original  jurisdiction  of  the  Supreme  Court  shall  attach 
whenever  a  State  is  a  party.  Well,  then,  the  United  States  files  a  bill  against 
one  of  the  States  of  this  Union,  and  both  of  the  terms  of  the  constitution  are  ap¬ 
plicable  to  it.  Here  is  a  controversy  in  which  the  United  States  is  a  party, 
which  brings  it  within  the  scope  of  the  judicial  power,  and  here  is  a  case  in 
which  a  State  is  a  parly,  which  gives  original  jurisdiction  to  the  Supreme  Court, 

I  entertain,  then,  no  doubt,  Mr.  President,  as  to  the  right  of  the  United  States 
to  go  into  the  Supreme  Court  for  the  purpose  of  settling  this  controversy.  But  I 
would  see  that  done  with  great  reluctance  until  other  means  had  been  tried  and 
tried  in  vain.  Emphatically,  sir,  this  is  a  political  question,  and  it  is  always 
desirable,  if  we  can  avoid  it,  to  relieve  the  judiciary  from  the  decision  of  such 
questions.  It  is  of  incalculable  importance  to  preserve  that  department  in  its 
purity — apart  from  political  controversies  and  the  feelings  they  are  too  apt  to 
generate.  I  would  prefer,  therefore,  the  adoption  of  any  other  mode  by  which 
the  controversy  could  be  settled,  consistently  with  the  rights  of  the  respective 
parties,  and  equally  calculated  to  produce  peace  and  harmony  in  the  country. 
Besides,  as  a  political  question,  it  would  have  to  be  decided  with  reference  to 
political  considerations ;  for  the  Supreme  Court  holds,  that  in  judging  such  a 
case,  it  must  look  to  the  action  of  those  other  departments  of  the  Government, 
which  are  charged  with  its  political  relations.  Then,  in  deciding  the  question 
of  the  limits  of  the  State  of  Texas,  it  will  be  necessary  for  the  Supreme  Court  to 
go  through  the  political  history  of  this  transaction,  to  ascertain  the  views  taken 
upon  this  subject  by  the  Legislative  and  Executive  Departments  of  the  Govern¬ 
ment. 

It  seems  to  me,  sir,  it  would  be  very  singular,  certainly  it  would  be  very  un¬ 
fortunate,  if  we,  in  the  exercise  of  our  legislative  powers,  familiar  as  we  are  with 
the  political  history  of  this  transaction,  in  which  most  of  us  have  been  actors, 
cannot  devise  a  mode  by  which  a  satisfactory  settlement  of  it  can  be  accom¬ 
plished.  In  my  judgment,  sir,  that  mode  is  provided  in  the  section  of  this  bill 
which  is  now  under  consideration.  It  proposes  to  have  this  matter  settled  upon 
principles  which  Texas  shall  acknowledge  to  be  equitable  and  just  by  her  assent 
to  the  terms  of  the  adjustment.  It  seems  to  me,  that  if  we  have  the  constitutional 
power  to  do  this,  the  considerations  which  recommend  it  are  unanswerable. 
Then  the  only  question  is,  have  we  that  power  ?  It  is  said,  in  the  course  of  this 
debate,  that  you  cannot  go  into  a  State,  and  purchase  a  portion  of  her  territory. 
Mr.  President,  that  is  a  petitio  principii.  To  authorize  that  objection  you  must 
first  prove  that  the  territory  proposed  to  be  purchased  is  a  part  of  the  State  of 
Texas.  Is  the  territory,  to  which  it  is  proposed  that  Texas  shall  relinquish  her 
claim,  a  part  of  that  State?  Ia  my  judgment  it  is;  in  the  judgment  of  other 
Senators  it  is ;  but  in  the  judgment  of  others  it  is  not.  It  is  not  a  settled,  a  decid¬ 
ed  question ;  a  question  upon  which  the  State  of  Texas  may  rest  without  being 
subjected  to  dispute.  It  is  not  res  adjudicata,  it  is  questio  vexata ;  and  it  is  for 
the  purpose  of  relieving  it  from  that  vexation  and  this  controvers}’',  that  this  pro¬ 
posal  is  to  be  made. 

Why,  sir,  the  Government  has  at  all  times  exercised  this  power.  I  referred 
the  other  day  to  the  cession  or  relinquishment  of  title  made  by  the  State  of  Geor¬ 
gia.  It  is  utterly  impossible  to  deny  the  analogy  between  the  two  cases.  The 
State  of  Georgia,  as  I  then  said,  claimed  a  territory  extending  from  the  Atlantic 
to  the  Mississippi.  The  United  States  claimed  the  unlocated  lands  within  the 
limits  of  Georgia,  on  the  principle  asserted  by  many  of  the  States,  that  as  these 
were  wrested  from  Great  Britain  by  the  joint  efforts  of  all  the  States,  they  ought 
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to  ennre  to  the  benefit  of  all.  A  Territorial  Government  was  established  by 
the  United  States  west  of  the  Chatahoochee  river.  Georgia  maintained  her 
claim  as  Texas  is  now  doing.  An  act  of  Congress  was  passed  which  provided 
for  the  settlement  of  these  conflicting  claims.  Georgia  assented  to  the  proposal. 
Commissioners  were  appointed  under  the  authority  of  the  two  Governments. 
Articles  of  agreement  were  executed,  by  which  Georgia  relinquished  all  her 
claina  west  of  the  Chatahooche  river,  now  constituting  the  States  of  Alabama 
and  Mississippi,  while  those  of  the  United  States  east  of  that  river  were  relin¬ 
quished  to  Georgia.  No  question  has  ever  been  raised  as  to  the  propriety  of 
that  cession.  Georgia  claimed,  as  Texas  does  now,  an  extent  of  territory  to 
which  the  United  States  also  pr^eferred  a  claim.  She  asserted  that  her  bound¬ 
aries  were  clearly  defined  in  the  Royal  Charter,  which  extended  them  to  the 
South  Sea.  They  were  limited  to  the  Mississippi  by  the  treaty  of  peace  with 
Great  Britain.  Texas  rests  upon  her  own  declaration  of  boundary,  made  in  her 
Convention,  repeated  in  the  face  of  Mexico,  when  she  was  armed  to  maintain  it, 
and  notified  to  the  United  States,  when,  by  the  act  of  annexation,  she  yielded 
her  sovereign  power  of  war  and  embassy.  The  United  States  asserted,  what 
may,  perhaps,  in  the  Georgia  case  have  been  considered  a  mere  color  of  claim, 
that  the  unlocated  territory  in  the  several  States  should  be  divided  between  all 
the  people  of  the  Union ;  and  Georgia,  as  other  States  have  done,  in  the  Spirit  of 
patriotism,  acquiesced  in  the  relinquishment  of  her  claim  to  that  territory  for 
considerations  which  were  very  minor  when  compared  with  the  extent  of  terri¬ 
tory  ceded.  Apart  from  motives  of  patriotism,  and  the  example  of  her  sister 
States,  the  chief  inducement  to  the  cession  by  Georgia  was  the  stipulation  by  the 
United  States  to  extinguish,  at  their  own  expense,  the  Indian  title  to  all  the  lands 
which  remained  within  the  limits  of  Georgia ;  that  is,  those  lying  east  of  the 
Chatahooche  river.  That  was  the  only  really  valuable  consideration  given  by 
the  United  States  for  the  cession. 

Now,  sir,  the  question  of  constitutional  power  w’^hich  was  exerted  in  this  case 
has  never  been  denied.  There  were  conflicting  claims  in  that  case,  as  in  this, 
and  the  parties  had  the  same  and  no  greater  power  to  adjust  them.  On  the  ques¬ 
tion  of  power,  then,  I  cannot  entertain  a  doubt.  If  that  position  is  established, 
there  are  strong  motives  to  exercise  the  power  in  the  present  condition  of  the 
country.  I  do  not  apprehend  the  degree  of  danger  which  other  Senators  believe 
to  exist.  I  do  not  fear  the  dissolution  of  this  Union,  or  any  thing  like  civil  com¬ 
motion  ;  nor  do  I  believe  that  this  bill,  pass  it  in  what  form  you  may,  will  settle 
the  existing  controversy,  and  restore  that  harmony  which  is  so  desirable  in  a 
Government  like  ours,  but  it  commends  itself  to  me  as  a  measure  of  peace,  which 
may,  to  a  certain  extent,  exercise  a  beneficial  influence  over  the  public  mind. 
But,  sir,  the  essential  provision  of  the  bill  is  that  of  which  I  am  speaking.  If 
you  strike  that  from  it,  you  leave  the  boundary  between  Texas  and  New  Mexico 
open  and  unsettled,  and  that  which  was  intended  as  a  peace-offering,  will  become 
an  incentive  to  discord. 

Mr.  President,  I  am  not  deterred  by  the  apprehension  suggested  by  some  gen¬ 
tlemen,  that  the  agitating  question  of  slavery  is  to  be  affected  by  this  provision, 
and  unfavorably  to  the  South.  I  am  here  (I  hope  I  need  not  say)  with  a  dispo¬ 
sition  to  guard  that  important  right  of  my  constituents  to  the  utmost  of  my  ability; 
certainly  without  any  disposition  to  yield,  in  any  essential  particular,  any  portion 
of  their  rights.  But  I  am  far  from  believing  that  I  do  so  by  advocating  this  pro¬ 
vision.  I  shall  not  enter  into  the  question  of  the  operation  of  the  Mexican  laws  ; 
all  that  has  been  sufficiently  discussed.  The  apprehension  is,  that  the  territory 
north  of  the  boundary  line  w'hich  has  been  assigned  to  Texas,  and  which  is  to 
be  transferred  to  the  United  States,  will  become  a  part  of  New  Mexico,  and  that 
slave  territory  may  thus  become  free-soil.  Sir,  we  are  to  consider  that  the  bill 
contains  no  prohibition  of  slavery  in  the  Territories;  that  an  attempt  to  introduce 


12 


I 


it  has  been  put  down  by  too  decisive  a  vole  to  fear  its  repetition  in  this  Congress  ; 
and  that  the  power  of  a  future  Congress  could  not  be  restrained  by  any  action  of 
ours,  while  these  Territorial  Governments  exist. 

Sir,  there  is  another  consideration  operating  upon  my  mind  ;  even  if  I  could 
entertain  the  apprehension  that  a  future  Congress,  in  the  wantonness  of  power, 
would  prohibit  slavery  where  it  is  now  allowed,  I  would  still  believe  that  I  was 
advocating  the  best  interests  of  the  South  in  sustaining  this  proposition.  If  Texas 
assents  to  it,  she  must  do  it  under  the  conviction  that  her  interests  will  be  pro¬ 
moted  by  it.  She  is  destined  to  become  one  of  the  most  powerful  of  the  slave¬ 
holding  States.  I  believe  the  great  interests  of  the  South  will  be  much  more  es¬ 
sentially  advanced  by  relieving  her  from  the  incumbrance  of  that  debt  which  she 
has  incurred,  in  the  achievement  of  her  independence,  thus  allowing  her  to  de¬ 
velop  her  energies  and  to  take  promptly  that  position  which  she  is  destined  to 
hold  among  her  sister  States  of  the  South,  than  can  possibly  result  to  her,  or  to 
them,  by  preserving  four  degrees  of  latitude  from  an  interdiction  of  slavery,  if  our 
successors,  departing  from  the  faith  upon  which  this  bill  will  have  been  enacted, 
shall  impose  it. 

I  hope  I  am  understood  now.  I  desire  to  explain  my  views  upon  this  subject 
with  perfect  frankness,  and  especially  to  my  own  constituents.  I  believe  that 
Southern  interests  will  be  most  effectually  promoted  by  giving  strength  and  vigor 
to  Southern  States.  I  believe  that  Texas,  the  youngest  of  our  Southern  sisters, 
possessing  vast  and  undeveloped  resources,  is  prevented  from  advancing  in  a 
career  of  unexampled  prosperity  by  her  fiscal  embarrassments.  I  am  willing, 
therefore,  in  consideration  of  this  transfer  of  territory,  to  give  to  her  what  shall  be 
considered  a  fair  equivalent  for  the  territory  proposed  to  be  ceded,  and  for  our 
own  equitable  liability  under  the  resolutions  of  annexation.  We  take  from  her 
the  load  of  debt  which  oppresses  her ;  we  leave  her  to  the  full  development  of 
her  energies — free  to  avail  herself  of  the  bounties  of  Providence,  by  a  rapid  ad¬ 
vance  in  that  bright  and  glorious  career  to  which  I  trust  she  is  destined.  In 
doing  this,  I  feel  that  I  shall  much  more  essentially  promote  the  great  interests 
of  the  Southern  States  of  this  Union  than  by  circumscribing  the  limits  of  free  or 
slave  soil  within  four  degrees  of  latitude  in  such  a  country  as  that  which  extends 
from  twenty  miles  above  El  Paso,  to  thirty-six  degrees  and  thirty  minutes  of 
north  latitude. 

Mr.  Dayton.  I  have  no  purpose,  Mr.  President,  to  open  again  the  general  discussion  of  the 
title  of  Texas  to  the  territory  in  dispute.  I  have  already  gone  into  that  at  sufficient  length.  The 
Senator  from  Texas  (Mr.  Rusk)  has  to-day  replied,  and  if  he  is  satisfied,  I  am  willing  to  let  the 
arguments  with  him  stand  on  what  has  passed.  But  a  few  observations  which  have  fallen  from 
the  Senator  who  has  just  taken  his  seat,  (Mr.  Berrien,)  renders  it  proper  that  I  should  say  a 
few  words  more  in  regard  to  views  thus  expressed  by  him. 

He  says,  in  the  first  place,  that  the  Government  of  the  United  States  entered  upon  this  dis¬ 
puted  territory  under  the  Texas  title,  and  that,  having  entered  upon  that  territory  under  the 
Texas  title,  good  faith  and  fair  dealing  require  that  we  should  recognise  that  title.  If  you  grant 
the  premises,  there  is  ground  for  the  conclusion.  But  I  beg  to  take  issue  with  the  Senator  upon 
the  premises,  as  applied  to  that  part  of  the  territory  now  in  controversy.  If  you  confine  these 
premises  to  the  lower  Rio  Grande,  or  to  particular  places,  as  for  instance  Corpus  Christi,  and 
along  that  line,  it  may  be  true  that  the  United  States  took  possession  under  claim  of  the  Texas 
title.  It  was  in  connexion  with  that  and  some  other  matters,  together  with  the  fact  that  Texas 
had  exercised  jurisdiction  by  extending  her  counties  along  there,  that  I  said  I  thought  it  equitable 
and  right  not  to  make  serious  question  as  to  the  right  of  Texas  to  the  lower  Rio  Grande,  (al¬ 
though  I  doubted  that  right,  strictly  considered. )  The  United  States  took  possession,  thus  far, 
under  and  through  her  title.  But  the  question  is,  did  we  enter  under  her  title  upon  the  Territo¬ 
ry  of  New  Mexico  ?  Why,  at  the  time  when  our  military  force  entered  upon  New  Mexico,  we 
entered  it  under  a  declaration  of  war.  And  if  we  entered  New  Mexico  under  the  Texan  title, 
it  might  with  the  same  propriety  be  said,  that  when  we  advanced  upon  Monterey,  or  Matamo- 
Tos,  or  stormed  Chepultepec,  we  did  it  finder  the  Texas  title.  Our  armies  marched  into  New 
Mexico  under  the  laws  of  war ;  it  was  in  prosecution  of  an  offensive  warfare  upon  the  territory 
of  the  enemy.  Then,  again,  the  Senator,  in  illustrating  his  ideas,  says  that  had  this  territory 
been  obtained  by  the  negotiations  of  Mr.  Slidell,  without  any  subsequent  war,  he  can  hardly  con- 
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ceive  that  any  man  under  those  circumstances  would  deny  the  right  of  Texas.  Now,  with  very 
great  respect,  I  would  deny  it.  Why,  sir,  Mr.  Slidell  was  instructed  by  the  Executive  express¬ 
ly,  that  the  claim  of  Texas  could  not  extend  by  any  principle  of  fair  construction  beyond  El 
Paso.  He  was  instructed  to  give  five  millions  in  money,  and  pay  all  the  claims  of  our  citizens 
against  the  citizens  of  Mexico,  for  all  New  Mexico  ;  or  to  pay  the  claims  of  our  citizens  for  that 
half  of  New  Mexico  lying  east  of  the  Rio  Grande.  Now,  suppose  that  had  been  done  ;  sup¬ 
pose  that  Mr.  Slidell  made  a  treaty  to  that  effect,  and  the  United  States  had  stipulated  to  pay  that 
twelve  millions  of  dollars  without  a  war,  would  it  then  be  contended  that  the  United  States  had 
no  claim,  and  that  we  entered  upon  New  Mexico  under  the  Texan  title  ;  that  we  were  debarred 
from  looking  back  and  seeing  where  the  title  really  was  ?  I  apprehend  not. 

Again,  the  Senator  has  referred,  by  way  of  illustration,  to  one  or  two  cases  which  he  says  are 
analogous  to  that  now  tn  controveisy.  I  think,  sir,  that  nothing  perhaps  is  so  much  calculated 
to  lead  men  into  error  as  a  reliance  on  supposed  analogies.  The  analogies  which  he  cites  are,  in 
my  judgment,  no  analogies  at  all.  I  desire  only  to  be  fairly  understood.  I  think  the  northeastern 
boundary  case  is  not  at  all  analogous  to  the  boundary  case  in  dispute  between  the  United  States 
and  Texas,  for  the  simple  reason  that  the  boundary  upon  the  northeastern  frontier  was  not  run 
between  the  United  States  and  Great  Britain,  with  an  open  question  of  controverted  right  remain¬ 
ing  between  the  United,  States  and  those  States  bordering  upon  the  line.  The  United  States  had 
always  admitted  that  Whatever  land  should  be  obtained  would  belong  to  Maine  and  Massachusetts. 
That  was  never  controverted.  The  only  question  was  where  the  old  charter  limits  of  Massachu¬ 
setts  ran,  as  fixed  upon  by  the  treaty  of  peace  in  1783. 

I  said,  furthermore,  that  Maine  did  not  take  possession  of  that  small  piece  of  land  acquired, 
which  was  formerly  without  her  limits,  by  the  operation  of  any  legal  principle  ;  but  she  took  it 
because  she,  with  Massachusetts,  were  sub-parties  to  the  contract,  and  it  was  understood  in  the 
negotiation,  either  expressly  or  by  implication,  that  the  land  which  fell  wfithin  the  boundary  line 
which  should  be  fixed  should  become  the  property  of  the  States  within  which  it  fell.  They  took 
it,  not  by  the  operation  of  any  general  legal  principle,  but  by  virtue  of  an  understanding  with  the 
commissioners,  express  or  implied,  that  the  States  sfrould  have  it.  It  was  certainly  not  because 
Maine  was,  the  border  and  adjoining  State  that  she  took  it.  But  Texas  here  claims  on  little  other 
ground  than  as  a  border  State.  Now,  suppose  that  the  line  of  the  northeastern  boundary,  in¬ 
stead  of  being  ran  where  it  was,  had,  by  the  payment  of  some  millions  of  money  to  Great  Britain, 
been  run  so  as  to  include  New  Brunswick  and  Canada— provinces  outside  the  acknowledged  or 
ancient  boundaries  of  the  colony  of  Massachusetts,  as  fixed  or  indicated  in  1783.  Would  it,  in 
such  a  case,  have  b«en  pretended  that,  by  the  operation  of  any  legal  principle,  those  Stales  would 
have  been  entitled  to  that  territory  ?  And  yet  that  is  the  case  here  precisely.  The  question  is, 
whether  there  is  any  principle  of  national  or  State  law  which  will  give  to  a  border  State,  having 
no  fair  right  before,  any  territory  which  the  United  States  shall  acquire,  either  by  war  or  purchase, 
bordering  upon  it.  I  think  not. 

But  then,  again,  the  honorable  Senator  has  illustrated  his  meaning  by  another  analogy.  Says 
he,  the  complaint  is  that  Texas  has  never  taken  possession  of  this  territory.  That  amounts  to 
nothing,  he  says,  because  he  has  told  us  that  Castine  and  New  York  were  in  possession  of  the 
British  during  the  war,  and  yet  the  jurisdiction  of  their  States  was  the  same.  That  is  true  ;  but 
surely,  Mr.  President,  there  is  no  analogy  between  the  cases.  Those  places  were  within  the  ac¬ 
knowledged  limits  of  the  country,  and  our  people  had  been  expelled.  But  suppose  that,  while 
they  and  Canada  and  New  Brunswick  were  in  posssssion  of  Great  Britain,  the  colony  of  New 
York  had  thought  proper  to  define,  by  an  act  of  her  Assembly,  her  line  of  boundary,  and  should 
have  declared  that  line  to  run  around  Canada  and  New  Brunswick,  but  had  failed  to  take  posses¬ 
sion  of  either,  and  that  afterwards,  by  purchase  or  war,  the  United  States  had  acquired  both, 
would  that  have  given  Canada  and  New  Brunswick  to  New  York  ?  That  would  be  a  case  analo¬ 
gous  to  the  present. 

I  referred  to  the  fact  that  Texas  had  never  extended  her  jurisdiction  within  the  boundaries  of 
New  Mexico,  for  the  purpose  of  meeting  one  of  the  grounds  of  her  claim,  and  bearing  some  upon 
the  other.  Texas  claimed  title  to  New  Mexico  first  by  conquest  and  occupancy.  I  looked  into 
her  statutes  for  the  purpose  of  showing  that  she  never  had  occupied  or  possessed  it ;  on  the  con¬ 
trary,  that  throughout  her  legislation  she  had  impliedly  disclaimed  all  jurisdiction  over  it.  It  is 
not,  therefore,  at  all  a  case  analogous  to  that  to  which  the  Senator  referred.  However,  I  do  not 
wish  to  consume  further  the  time  of  the  Senate,  and  unless  further  attacked,  will  let  the  question 
stand,  so  far  as  I  am  concerned,  as  I  have  heretofore  placed  it. 

Mr.  Berrien.  Mr.  President,  some  of  the  remarks  of  the  Senator  from  New 
Jersey  render  it  necessary  that  I  should  say  a  word  or  two  in  reply.  I  had  con¬ 
tended  that  the  United  States  had  entered  upon  the  territory  which  was  in  dis¬ 
pute  between  Te.xas  and  Mexico,  in  aftirmance  of  the  rights  of  Texas,  and  deduced 
from  it  the  conclusion  that,  as  that  was  an  act  of  war,  and  was  followed  by  a  war 
in  justification  of  the  act,  whatever  territory  was  acquired  must  have  enured  to 
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the  benefit  of  Texas.  The  Senator  from  New  Jersey  tells  the  Senate  that  this 
was  an  entering  only  upon  a  part  of  the  territory  in  dispute.  If  the  reply  of  the 
Senator  be  competent  to  the  purpose  for  which  he  designs  it,  the  rights  of  Texas 
could  not  have  been  affirmed  by  this  act  on  the  part  of  the  United  States,  unless 
they  had  entered  upon  the  territory  in  sufficient  numbers  to  cover  it  from  the 
mouth  of  the  Rio  Grande  to  the  forty-second  degree  of  north  latitude.  When  we 
entered  upon  a  part  of  the  disputed  Territory,  we  did  it  in  assertion  of  the  rights 
of  Texas  to  the  whole,  and  it  made  no  difference  upon  which  part  the  entry  was 
made.  It  was  perfectly  immaterial.  We  could  not  enter  upon  the  whole  of  it 
at  the  same  time.  This  brief  reply  will,  I  trust,  suffice  for  that  part  of  the  Sena¬ 
tor’s  argument. 

In  denying  the  analogy  which  I  had  drawn  between  the  treaty  of  1842  and 
that  of  Gaudalupe,  the  Senator  from  New  Jersey  tells  the  Senate  that  the  terri¬ 
tory  which  was  acquired  for  Maine  and  Massachusetts,  was  not  acquired  for 
them  because  they  were  border  States,  within  whose  limits  the  acquired  territory 
fell,  but  because  they  were  a  species  of  “sub  parties  to  the  treaty;”  I  think  that 
is  the  term.  If  this  were  so,  it  would  present  a  most  singular  state  ol*  facts.  It 
would  exhibit  the  United  States,  in  negotiating  a  treaty  with  a  foreign  power,  as 
stipulating  with  the  commissioners  of  one  or  two  States  of  this  Union  that  a  por¬ 
tion  of  the  territory  which  was  to  be  acquired  by  that  negotiation  should  not 
enure  to  the  general  benefit  of  the  Union,  but  to  the  particular  benefit. of  those 
States.  Sir,  unless  those  States  had  a  right  to  the  territory  so  acquired,  the  min¬ 
ister  of  the  United  Slates  could  not  give  it  to  them.  The  negotiator  of  that 
treaty  (Mr.  Webster)  is,  however,  before  me,  and  can  say  whether  the  United 
States  entered  into  any  such  contract  with  the  States  of  Maine  and  Massachusetts. 

Mr.  Webster.  If  the  honorable  member  will  allow,  I  will  state  just  exactly 
how  the  case  stands.  The  northeastern  boundary  dispute  did  not  arise  out  of 
the  ancient  charter  of  Massachusetts.  It  went  no  further  back  than  the  treaty 
of  1783,  and  had  no  reference  to  the  charters  of  any  of  the  colon%s.  The  dis¬ 
pute  arose  upon  the  true  construction  of  the  terms  of  the  treaty  of  peace  of  1783. 
That  was  the  subject  of  much  negotiation  and  diplomacy,  as  every  body  knows. 
Some  portion  of  it  had  been  settled,  another  portion  remained  unsettled.  Nobody 
ever  doubted  that  when  the  line  prescribed  by  the  treaty  of  1783  should  be  as¬ 
certained  and  settled,  the  country  on  this  side  would  belong  to  the  States  who 
claimed  it,  and  the  country  on  the  other  side  would  belong  to  the  British  provin¬ 
ces.  Those  States  were  Massachusetts,  Maine,  New  Hampshire,  and  New 
York.  If  the  disputed  boundary  line  had  been  settled  as  a  matter  of  legal  con¬ 
struction,  or  by  arbitrament  or  otherwise,  the  effect  would  have  been  that  those 
States  would  have  been  bound  by  that  line.  All  admitted  that  the  duty  of  seeing 
that  line  settled  belonged  to  the  United  States.  The  difficulty  of  ascertaining 
the  true  line,  on  account  of  the  uncertainty  of  the  terms  of  the  treaty,  led  to  the 
adoption,  in  1842,  of  a  line  of  compromise  and  convenience,  by  mutual  consent, 
in  which  each  party  should  give  and  take.  As  that  might  lead  to  the  necessity 
of  passing  away  something  that  was  the  acknowledged  property  of  Maine  or 
Massachusetts,  it  was  therefore  necessary,  in  order  to  make  such  a  line  of  com¬ 
promise  or  equivalent  an  agreement,  to  obtain  the  consent  of  the  States  whose 
territory  might  be  limited  and  curtailed  by  any  concession  that  might  be  made 
out  of  their  acknowledged  territory.  'I'hat  was  the  principle  upon  which  the 
treaty  of  1842  was  negotiated.  It  was  a  compromise  by  which  Maine  und  Mas¬ 
sachusetts  lost  some  part  of  their  own  territory,  and  gained  something  that  be¬ 
longed  acknowledgedly  to  the  other  side. 

After  some  discussion  about  the  meaning  of  the  treaty  of  1783,  the  matter 
was  settled  in  the  end  by  a  line  of  agreement;  according  to  that  line  of  agree¬ 
ment  there  was  money  to  be  paid,  and  the  United  States  paid  the  money  to 
Maine  and  Massachusetts.  I  believe  that  the  State  of  New  Hampshire  and  the 
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State  of  New  York  were  absolute  gainers  by  this  treaty.  It  and  been  previously 
contended  that  New  Hampshire  did  not  run  up  to  the  45th  degree  of  north  lati¬ 
tude.  The  treaty  of  1842  with  England  recognised  all  the  territory  up  to  45® 
as  the  territory  of  the  adjoining  States.  There  had  been  in  fact  a  settlement 
made  in  that  part  of  the  country,  and  the  people  of  that  part  of  the  country  had 
resisted  the  jurisdiction  of  New  Hampshire,  because  they  contended  that  it  did 
not  run  up  so  far.  After  the  treaty,  however,  they  were  willing  to  acknowledge  the 
right,  which  indeed  New  Hampshire  had  previously  enforced.  So  that  the  treaty, 
instead  of  settling  or  attempting  to  settle  the  boundary  between  the  United  States 
and  the  British  provinces,  according  to  the  interpretation  of  the  treaty  of  peace, 
was  a  treaty  of  equivalents. 

Mr.  Berrien.  The  explanation  which  has  been  made  renders  the  analogy 
of  these  cases  perfect.  Maine  and  Massachusetts  were  not  even  sub-parties  to 
this  treaty^  but  were  invitqd  to  attend  because  by  possibility  this  conventional 
line  might  trench  on  some  portion  of  their  acknowledged  territory.  It  was  “ww- 
derstoodf^’  not  stipulated,  that  if  any  lands  falling  within  their  boundaries  should 
be  gained,  they  should  enure  to  their  benefit ;  and  that  if  any  lands  heretofore 
within  their  limits  should  be  left  out,  they  should  be  paid  for  them.  They  ac¬ 
quired  the  lands  which ’the  conventional  line  left  within  their  boundaries,  and 
were  paid  for  those  which  it  left  out.  In  each  case  their  boundary  was  respect¬ 
ed.  This  was  not  the  result  of  a  sub-negotiation  between  the  commissioners  of 
Maine  and  Massachusetts  and  the  American  negotiator,  but  the  well  “  understood” 
consequence  of  the  fact  that  the  lands  which  they  acquired  fell  within  the  limits 
of  the  boundary  which  they  claimed. 

Mr.  Dayton.  With  the  permission  of  the  Senator  from  Georgia,  I  will  pro¬ 
pound  an  inquiry  to  the  honorable  Senator  from  Massachusetts.  If  I  recollect 
aright  the  boundary  of  these  States  were  changed  solely  because  by  running  that 
line  it  was  found  that  there  would  be  retained  within  the  United  States  a  certain 
point  which  it  was  deemed  essential  to  retain. 

Mr.  Webster.  It  was  understood  by  the  commissioners  of  Maine  and  Massa¬ 
chusetts  that  whatever  territory  should  be  acquired  should  inure  to  the  benefit  of 
those  States. 

Mr.  Berrien.  I  understand  the  Senator  from  Massachusetts,  who  negotiated 
the  treaty,  in  answer  to  the  inquiry  of  the  Senator  from  New  Jersey,  to  say  it  was 
understood  that  whatever  land  should  be  brought  within  the  limits  of  the  United 
States  by  the  conventional  line  which  was  to  be  run,  would  inure  to  the  benefit  of 
Maine  and  Massachusetts.  As  I  have  before  said,  that  was  not  the  result  of  any 
stipulation  between  the  negotiator  and  these  commissioners,  but  the  inevitable 
consequence  of  the  fact  that  by  being  thrown  within  the  limits  of  the  United 
States  at  that  point  it  came  wuthin  the  boundary  of  the  State  of  Maine. 

Mr.  Webster.  The  United  States  never  claimed  the  territory  in  dispute 
otherwise  than  as  a  part  of  the  State  of  Maine. 

Mr.  Berrien.  That  is  precisely  what  makes  the  analogy  complete.  The 
United  States  entered  upon  this  disputed  territory  of  which  we  are  now  speaking 
in  affirmance  of  the  rights  of  Texas,  and  never  claimed  it  in  their  own  right. 
But  the  Senator  from  New  Jersey  asks  whether,  if  the  negotiator  in  that  case 
had  obtained  a  portion  of  territory  beyond  the  limits  of  any  of  the  States  of  the 
Union,  but  bordering  on  the  limits  of  some  one  State,  would  that  State  have  had 
any  right  to  claim  the  territory  so  obtained,  and  would  not  that  have  belonged  to 
I  the  United  States  1  Most  assuredly  it  would  have  belonged  to  the  United  States 
as  a  territorial  possession.  But  does  not  the  Senator  perceive  that  that  is  exactly 
I  a  peiitio  principii  1  The  boundaries  of  Texas,  as  declared  in  her  statute  book 
I  and  notified  to  the  United  States,  extended  to  the  Rio  Grande,  and  the  lands 
which  were  conquered  fell  within  that  boundary.  She  had  not  been  in  posses- 
i  sion  of  some  of  the  lands  which  were  included  within  this  boundary ;  but  neither 
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had  Maine  ever  been  in  possession  of  some  of  the  lands  which  she  acquired^ 
Yet,  while  the  Senator  affirms  the  title  of  Maine,  he  denies  that  of  Texas ;  affirm* 
ing^  in  the  case  which  he  put,  that  the  lands  which  were  acquired  were  without 
her  boundary.  The  Madwaska  settlement  was  within  the  boundary  claimed  by 
Maine,  but  was  never  in  her  possession*  Santa  Fe  was  within  the  boundary  of 
Texas,  but  she  had  never  been  in  possession  of  it. 

I  have  treated  this  as  a  controversy  between  the  United  States  acting  in  behalf 
of  Texas  and  Mexico,  and  not  as  between  the  United  States  and  Texas,  because 
the  United  States  entered  upon  the  disputed  territory  and  affirmed  it  to  be  Ame¬ 
rican  soil.  Now,  it  cannot  be  American  soil  at  that  point  without  being  Texan 
soil. 

Mr.  Dayto??.  But  that  is  the  petitio  principii, 

Mr.  Berrien.  The  Senator  will  pardon  me  ;  it  is  no  petitio  principii.  It  is 
a  regular  conclusion  from  premises  which  are  admitted.  The  United  States  en- 
tered  upon  the  territory  between  the  Nueces  and  the  Rio  Grande  claiming  it  to 
be  American  soil ;  but  they  made  no  claim  to  this  territory  on  their  own  right. 
They  sought  to  acquire  it  for  Texas.  When  therefore  they  affirmed  it  to  be 
American  soil,  they  affirmed  it  also  to  be  Texan  soil. 

But  the  United  States  did  not  confine  their  assertions  of  the  rights  of  Texas  to 
that  portion  of  the  Rio  Grande,  as  the  Senator  from  New  Jersey  supposes.  W  hen 
the  army  marched  upon  New  Mexico  it  was  in  affirmance  of  her  rights,  and  the 
fact  was  publicly  proclaimed  by  the  commanding  general.  I  refer  to  a  document 
which  I  have  before  me.  It  contains  an  address  from  Gen.  Kearny  to  the  peo¬ 
ple  of  New  Mexico.  He  says: 

“Mr.  Alcalde  and  People  of  New  Mexico  :  I  have  come  amongst  you,  by  the  orders  of  my 
Government^  to  take  possession  of  your  country,  and  to  extend  over  it  the  laws  of  the  United 
States,  considering  it,  as  it  has  been  considered  for  some  time  pasty  as  a  part  of  our  territory 

Here,  then,  we  find  the  northern  portion  of  this  contested  territory  entered  upon 
by  Gen.  Kearny,  as  he  says,  by  the  order  of  his  Government,  that  country  hav¬ 
ing  been  considered  for  some  time  past  a  part  of  the  territory  of  the  United  States. 
Now,  if  it  was  a  part  of  the  territory  of  the  United  States,  as  we  had  no  claim 
upon  the  territory  of  Mexico,  how  did  it  become  so  unless  it  were  a  part  of  the 
territory  of  Texas  ?  It  could  not  have  been  a  part  of  the  territory  of  the  United 
Stales,  and  have  been  considered  by  the  United  States  as  a  part  of  their  territory, 
as  they  declare  it  to  have  been  through  their  commanding  officer,  who  was  act¬ 
ing  under  specific  instructions,  unless  as  a  part  of  the  territory  of  Texas. 

The  Senator  from  New  Jersey  seems  to  me  not  to  understand  the  purpose  for 
which  I  referred  to  the  case  of  the  United  States  against  Rice.  I  referred  to  it 
as  an  answer  to  the  argument  he  had  deduced  from  the  allowance  of  drawback 
on  goods  exported  to  Santa  Fe,  and  from  the  fact  of  our  having  a  consul  there. 
These  facts  only  show  that  the  territory  was  occupied  by  a  foreign  people,  and 
was  thus  withdrawn  from  the  control  and  jurisdiction  of  the  United  States.  Al* 
though  Santa  Fe  was  considered  a  part  of  the  territory  of  the  United  States,  yet 
we  had  a  consul  there  because  the  jurisdiction  of  the  United  States  was  not  ex¬ 
tended  over  it,  and  until  that  was  done  the  protection  which  was  due  to  our  citi¬ 
zens  trading  to  that  country  rendered  the  residence  of  a  consul  there  necessary. 
The  appointment  of  that  officer  was  no  abandonment  of  the  claim  of  the  United 
States,  acting  in  behalf  of  Texas,  to  this  territory.  I  have  tl^us  shown  that  the 
United  States  took  possession  of  both  extremities  of  this  disputed  territory,  claim¬ 
ing  that  each  was  the  territory  of  the  United  States  before  it  had  been  made  such 
by  force  of  arms  in  the  war  with  Mexico.  Before  that  time  all  must  admit  that 
the  United  States  could  not  have  owned  territory  there,  except  it  was  as  a  part 
of  the  State  of  Texas. 


